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In its first two decades regulating capital punishment in the modern
era, the U.S. Supreme Court focused primarily on procedure rather
than substance.! The broad attack on the death penalty in the 1960s
and early 1970s had both substantive and procedural dimensions.?
Death penalty opponents claimed that the punishment itself was ex-
cessively cruel and inconsistent with evolving standards of decency.
They also argued that state death penalty systems lacked basic proce-
dural safeguards to ensure that the punishment, if retained, would be
applied in a consistent, nondiscriminatory manner. In response to
these claims, the Court insisted that states rewrite their statutes to
guide sentencer discretion® while also preserving some meaningful
consideration of mitigating evidence.* Additionally, the Court
adopted rules intended to limit unfair or discriminatory selection of
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