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NO DUE PROCESS:

HOW THE DEATH PENALTY VIOLATES THE
CONSTITUTIONAL RIGHTS OF THE FAMILY MEMBERS
OF DEATH ROW PRISONERS

RACHEL KING”

This article argues that the death penalty violates the constitutional rights of the
family members of death row prisoners. First, the article establishes that
Americans are entitled to a fundamental “right to family,” based on a long history
of Supreme Court jurisprudence that has established substantive due process rights
such as the right to marry, fo use contraceptives, to have children, to make
educational decisions for children, and to make decisions about how to configure
one’s household. Next, the article contends that the death penally interferes with
the constitutional right to family by harming the prisoner’s family members,
whether or not the prisoner is ever executed. F inally, the article examines each of
the justifications for the death penalty in the context of the myriad problems
associated with it, such as the conviction of innocent people, racial bias, unfairness
in the prosecution of death penalty cases, unequal access to attorneys, and the
higher costs of capital punishment compared to long-term incarceration. T} he
article concludes by arguing that the problems associated with the death penalty
cannot survive a strict scrutiny analysis, especially when alternatives, such as long-
term incarceration, can adequately accomplish the death penalty’s purported goals
of retribution, deterrence, incapacitation, and restoration of social order.
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