PRIVILEGE-WISE AND PATENT (AND TRADE
SECRET) FOOLISH? HOW THE COURTS’
MISAPPLICATION OF THE MILITARY AND STATE
SECRETS PRIVILEGE VIOLATES THE
CONSTITUTION AND ENDANGERS NATIONAL
SECURITY

By Davida H. Isaacs” and Robert M. Farley*

TABLE OF CONTENTS

L. INTRODUGCTION ..o e e e e r e s e e e eseesees e e eassassaanas 786
II. CRATER CORPORATION V. LUCENT TECHNOLOGIES

CORDP. ... e er e e e e er et r e s e e e e st et 789

A. THE STORY OF THE GRAB FOR AN INDIVIDUAL INVENTOR’S

T E CHIN O L O G Y v tentteveeeeraere e eesaesaeseseaasaasensassnasensensnsssssesnsnssaesasnnsasnnseasens 789

B. THE APPLICATION OF THE PRIVILEGE IN CRATER seeseeeretrea 794
[II. THE LEGAL AND POLICY IMPLICATIONS OF USING

THE PRIVILEGE TO SUPPRESS INVENTORS’ CLAIMS............... 800

A. THE LIKELIHOOD OF A TAKINGS CLAUSE VIOLATION ..cvvvveeeveneeenneen. 802

B. UNDERMINING SMALL BUSINESSES’ INCENTIVE TO INNOVATE
RUNS COUNTER TO THE DEPARTMENT OF DEFENSE’S

NATIONAL DEFENSE STRATEGY «.eeteeeeteeeeeeetteaeeeeeeetnessssseansessssnonese 806
IV. RESOLVING THE COMPETING NEEDS TO ENSURE
NATIONAL SECURITY AND ENCOURAGE INVENTORS............ 810

V. CONCLUSION ....ccccoiiiiiiiiiiniiititnit ittt 817

© 2009 Davida H. Isaacs and Robert M. Farley
T Associate Professor of Law, Salmon P. Chase College of Law, Northern Ken-
tucky University.
t Assistant Professor of National Security, Patterson School of Diplomacy and
International Commerce, University of Kentucky.




