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An Independent
Invention Defense to

Patent Infringement:
The Academy Talking to Itself: Should Anyone Listen?

An article in a prestigious law review,' and
an ensuing endorsement of its argument
that “genuine” independent development
should be a defense to a patent infringe-
ment action,’ are prime examples of how
the academic community, often unin-
formed of, or unconcerned by, practical
considerations, is getting unwarranted
support-by-association from the kindred
law review community.

Roger Milgrim’

The proliferation of articles of this char-
acter merits reflection on several levels.
To put the problem in perspective, in 1931,
Judge Benjamin N. Cardozo observed that
“Judges and advocates may not relish the
admission, but the sobering truth is that
leadership in the march of legal thought
has been passing in our day from the
benches of the courts to the chairs of uni-
versities.”* However, in 2007, at the
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