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Weapon of Mass Coercion: How eBay Inc. v.
MercExchange, L.L.C. Eliminated the Threat of Coercive
Automatic Permanent Injunctive Relief and Restored |
Balance to the American Patent System

L Introduction o -

The American patent system’s success emanates from a symbiotic balance
between the incentive to invent and the need to protect intellectual property
that occurs when patent holders’ “right to exclude others from making, using,
offering for sale, or selling [their] invention™ acts as a means “[t]o promote
the progress of science and [the] useful Arts.”” This balance, however, is
destabilized by patent holders who exploit their patent rights, such as the right
to exclude, to protect questionable patents or stifle competition.> The rapid
expansion of technology and the accompanying proliferation of patents that
began in the late 1990s facilitated the evolution of such a species of patent
holders, commonly known as “patent trolls” or “Non-Producing Entities”
(NPEs).* Patent trolls “produce no products or services and have the sole
purpose of obtaining money by licensing patents they own and winning
infringement lawsuits against others.” Patent trolls thrive by accusing others
of infringing their right to exclude and then threatening to pursue costly
litigation to enforce this right, often resulting in intimidated alleged infringers
licensing patents of questionable validity.® Patent trolls’ coercive capabilities
increased exponentially as a result of the Federal Circuit Court of Appeals’
decision in MercExchange, L.L.C. v. eBay Inc., which created a general rule
that in patent infringement cases “a permanent injunction will issue once
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