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Patents and copyrights approach, nearer than any other class of
cases belonging to forensic discussions, to what may be called
the metaphysics of the law, where the distinctions are, or at least
may be, very subtile [sic] and refined, and sometimes, almost

evanescent.'

[W]e cannot always rely on past solutions as we approach
current or developing problems. Nor can we assume that
methods which were entirely proper, even praiseworthy at an
earlier time are necessarily beneficial in a changed

environment.’

ABSTRACT

In addition to whatever else it might do to serve the public interest,
intellectual property diminishes the commons. To that extent, any
particular intellectual property claim intersects the public interest and
affects more than just the immediate parties. Not only does intellectual
property diminish the commons, but also each of its disciplines contains
an almost casually incoherent metaphysic. There is incoherence, if not at
the core, at least at the critical edges of intellectual property law that is
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