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W ENER and STEWART, Circuit Judges:

Thi s hi gher education, reverse racial discrimnation case
is before us on appeal for the third time. The first appeal
("Hopwood I") was interlocutory and affirmed the district
court’s denial of intervention sought by several mnority rights

advocacy organi zations.2 The second appeal ("Hopwood I1")

followed the district court’s judgnment on the nerits ("Hopwood

A")3 of the individual clains of Plaintiffs-Appellants-Cross-

1 District Judge of the Wstern District of Louisiana,
sitting by designation.
2 Hopwood v. Texas, 21 F.3d 603 (5th Gr. 1994)("Hopwood

1"), aff'g Hopwood v. Texas, No. GCv. A-92-CA-563-SS, 1994 W
242362 at *1 (WD. Tex Jan. 20, 1994).

3 Hopwood . Texas, 861 F. Supp. 551 (WD. Tex
1994) (" Hopwood A").




Appel | ees, Cheryl J. Hopwood and Dougl as Carvell, and
Plaintiffs-Appellees-Cross-

Appel l ants, Kenneth Elliott and David Rogers (collectively, the
“Plaintiffs”), against Defendants-Appellees-Cross-Appel |l ants-
Cross- Appel | ees, The University of Texas at Austin (the
“University”), the University of Texas School of Law (the *Law
School "), and the State of Texas, the Board of Regents of the
University and its President, and the Dean and the Assi stant
Dean of the Law School (collectively, “Texas”), grounded in the
denial of the Plaintiffs’ admission to the Law School.4 Now, in

"Hopwood I111," each of the parties either appeals or cross-

appeal s one or nore of the district court rulings made at the
concl usi on of an extensive bench trial® conducted pursuant to our

remand from Hopwood Il. As a broad generalization, three areas

dealt with by the district court in Hopwood B are inplicated in
this appeal: That court's (1) ultimate finding of fact that
none of the Plaintiffs had a realistic chance of being offered
adm ssion to the Law School in 1992, even under a
constitutionally valid, race-blind adm ssions program (2)
rulings on attorneys' fees; and (3) grant of an injunction
prohi biting any consideration of race whatsoever in the Law
School’s adm ssions process. In addition, Texas woul d have us

di sregard the | aw of the case doctrine and reverse the prior

4 Hopwood v. Texas, 78 F.3d 932 (5th Cr.), cert. denied
518 U. S. 1033 (1996) ("Hopwood I11").
S Hopwood v. Texas, 999 F. Supp. 872 (WD. Tex

1998) (" Hopwood B") .



panel's decision in Hopwood Il. W set forth bel ow our reasons
for affirmng (1) the district court’s factual findings that the
Plaintiffs would not have been offered adm ssion in 1992 under a
race-blind system and (2) that court’s awards of attorneys’
fees. W also express our reasons for declining to reconsider

t he substance of Hopwood 11, and for reversing the court's

i njunction agai nst any consideration of race in the Law School's
adm ssion process and remandi ng that issue for further

consi stent proceedi ngs.
l.
FACTS AND PROCEDURE

In Hopwood A, the case underlying the Hopwood Il appeal,

the district court held that the Plaintiffs had failed to
establish by a preponderance of the evidence that they would
have been offered admssion to the Law School under a
constitutional adm ssions system® On appeal, a panel of this

court held that, under the burden-shifting scheme of M. Healthy

City School District Board of Education v. Doyle, 7 the Law Schoo

must bear the burden of proving by a preponderance of the
evidence that, even under a race-blind adm ssions system the
Plaintiffs would not have been offered admission.® The Hopwood

Il panel® stated that, “[i]n the event that the law school is

6 Hopwood A, 861 F. Supp. 551 (WD. Tex. 1994).

7 429 U.S. 274 (1977).

8 See Hopwood |1, 78 F.3d at 956-57.

9 As Judge Wener specially concurred in Hopwod II

differing with portions of the panel mpjority’' s reasoning and
parts of its judgnent, references in this opinion to the



unable to show (by a preponderance of the evidence) that a
respective plaintiff would not have been admitted to the |aw
school under a constitutional adm ssions system the court is to
award to that plaintiff any equitable and/or nonetary relief it
deens appropriate.”10

In the spring of 1997, following remand from Hopwood |1,

the district court conducted a four-day bench trial. The Law
School called one expert wi tness on the question of causation,
i.e., what caused the Plaintiffs to be denied admi ssion in 1992
and whet her they would have been offered adm ssion under a race-
blind system That witness was Professor Ain Guy Wllborn, a
faculty nenber of the Law School . He presented both a primry
report and a suppl enental report anal yzing whether the
Plaintiffs would have been admtted under a constitutional,
race-blind adm ssions system concluding that none of the four
plaintiffs would have been. After considering Professor
Wel I born’s reports and testinony, as well as the testinony of
several nmenbers of the Law School’s adm ssions commttee and the
Plaintiffs thenselves, the district court found that the Law
School had proved by a preponderance of the evidence that none
of the Plaintiffs would have been admtted to the |aw school
under a constitutional adm ssions system 11

The district court nevert hel ess proceeded to nake

alternative factual findings and |egal conclusions on the issue

hol dings of the “panel” in Hopwood Il do not always reflect
t hose of a unani nous panel.
10 ld. at 957.

1 1d. at 879.



of damages. These would only be used in the event that the
Plaintiffs should be successful in an appeal — this appeal —
of the trial court’s causation findings.12 Finally, the district

court ent ered a per manent i njunction prohi bi ting any

consideration of race, for any purpose, in the Law School's

adm ssi ons process.

Following the initial trial of this action in Hopwod A,
the Plaintiffs had requested an award of attorneys’ fees
pursuant to 42 U S.C. § 1988.13 The district court denied the
request, finding that the Plaintiffs, *“although prevailing
parties under the statute, only attained de mninms relief.”14
Wien the adverse rulings in Hopwood A were appealed to us, we
reversed and remanded the attorneys’ fees issue wth
instructions for the district <court to award reasonable
attorneys’ fees.15 Before the comrencenent of the Hopwood B

bench trial on r emand, t he district court entert ai ned

12 In these conditional danmages findings, the court concluded
that (1) each Plaintiff would be entitled to one dollar in
nom nal danmages, id. at 923; (2) Hopwood would not be entitled
to any economc damages but would be entitled to $6,000 for
mental anguish, id. at 906, 908; (3) Carvell would be entitled
to $40,036 in econonic danages, being the difference between the
tuition at the Law School and the tuition at Southern Mt hodi st
Uni versity where Carvell attended |aw school, id. at 909; but
that Carvell did not suffer any conpensable enotional injuries,
id. at 910; and (4) Rogers and Elliott would not be awarded any
econom ¢ damages, id. at 910-11

13 See Hopwood B, 999 F. Supp. at 911

14 See id.

15 Hopwood v. Texas, No. 95-50062 (5th Cr. My 17,
1996) (order vacating judgnent denying attorneys’ fees and

remanding with instructions that reasonable attorneys’ fees
shoul d be granted).




suppl emental applications for attorneys’ fees and made its final
decision on the issue in the nmenorandum opinion resolving the
matters raised at that trial.16

The Plaintiffs sought $853,847.69 for their counsel in
paynent for 4,840.56 hours of work related to the My, 1994
trial of Hopwood A They also asked for $614,138.56 for their
counsel in paynent for 2400.85 hours of work related to the
appel l ate phase of this Ilitigation. The district court denied
the portions of the fee request for tinme spent on (1) public and
medi a relations, (2) opposing the attenpted interventions by the
Thurgood Marshall Legal Society, the Black Pre-Law Association
the NAACP Legal Defense Fund, and the Mexican-Anerican Legal
Def ense and Educational Fund, and (3) any |egal work done after

our remand in Hopwood |1 because the Plaintiffs were not

prevailing parties as to any issues resolved after that renand.
The court reduced the nunber of hours spent for travel by one-
half to reflect its judgnment that travel should be billed at a
lower rate than active legal work, and reduced all hours
submtted by the Plaintiffs’ counsel by twenty- five percent to
account for duplicative work product and lack of billing
judgment .17  The court then reviewed current billing rates for

each of the Plaintiffs’ counsel 18 and reduced all submtted rates

16 Hopwood B, 999 F. Supp. at 923-24.

17 The district court reduced the Center for |ndividual
Rights’ hours by thirty-five per cent, finding its “padding” to
be worse than that of the others.

18 The district court used current rates to conpensate for
delay in paynent.



for the stated purpose of bringing those rates nore into line
with the prevailing legal market rate in the Austin, Texas trial
venue. After multiplying the adjusted nunmber of hours by the
adjusted hourly rates, the district court arrived at tentative
fee awards for each of the Plaintiffs’ counsel. It then reduced
the tentative awards for the trial attorneys by fifteen percent
to reflect the lack of success in obtaining any injunctive or
nmonetary relief for the Plaintiffs individually. The court
concluded its task with nunerous tables displaying the relevant

cal cul ations.19 This appeal followed.
1.
ANALYSI S

A. Adm ssion to the Law School

1. Standard of Revi ew

The district court’s determnation that the Plaintiffs
would not have been admtted to the Law School wunder a
constitutional adm ssions systemis a question of fact, which we
review for clear error.20 W review de novo whether the district

court faithfully and accurately applied our instructions on the

burden of proof on remand from Hopwood I1.21 W review for clear
19 See Hopwood B, 999 F. Supp. at 919-23.
20 See, e.g., East Jefferson Coalition for Leadership and

Devel opnent v. Parish of Jefferson, 926 F.2d 487, 491 (5th Cr.
1991) (finding that the district court’s determnation of
whet her preconditions for a claim under the Voting Rights Act
had been satisfied was a question a fact to be reviewed for
clear error).

21 See Odom v. Frank, 3 F.3d 839, 843 (5th Cir. 1993)
(concluding that in an appeal from a bench trial, we review
i ssues of |aw de novo).




error the district court’s weighing of the evidence in |ight of
t he burden of proof. 22

2. Bur den of Proof

The Hopwood Il panel noted that, even though as a general

rule plaintiffs seeking noney damages nust bear the burden of
proving that they have been injured, there can be a shift of
burden on proof of discrimnation.23 That panel concluded that

the M. Healthy nethodology is appropriate in this case, and

that wunder that nethodology s burden-shifting mnuet, the Law
School should have a chance to prevail by show ng, through a
preponderance of the evidence, that it would have reached the
sanme admi ssion decisions even in the absence of unconstitutional

conduct .24 The Hopwood |1 panel stated that “ [i]n the event

that the law school is unable to show (by a preponderance of the
evidence) that a respective plaintiff wuld not have been
adm tted under a constitutional adm ssions system the court is
to award that plaintiff any equitable and/or nonetary relief it
deens appropriate.”?25

The Plaintiffs argue that on renmand the district court

failed to follow the Hopwood Il panel’s instructions on burden

of proof, pointing to, anmong other things, the district court’s

criticism of the panel’s instruction to use the M. Healthy

burden-shifting nethodol ogy. The Plaintiffs insist that if the

22 | d.
23 Hopwood |1, 78 F.3d at 956.
24 1d. at 956-57.

25 1d. at 957.



district court had followed the panel’s instructions faithfully
by requiring the Law School to carry the burden of proof, Texas
could not have prevail ed because the burden was “inpossible” to
carry. W di sagree.

First, even though the district court did express its

di sagreenent wth our instruction to apply the M.Healthy

anal ysis,26 there is no indication fromthe record that, despite
having voiced its criticism the district court failed to follow
the panel’s instructions. The court proclainmed that “[t]he
Court is cognizant, however, of the panel’s instructions on

remand, and it will faithfully and responsibly execute them”?27

Qur review of the record denonstrates that in fact the court did

faithfully and responsibly apply the M. Healthy burden as

instructed. The Law School put forth plenteous evidence in the
form of Professor Wllborn's expert reports, as well as
affidavits and testinony from adm ssions conmttee nenbers, in

support of the proposition that the Plaintiffs would not have

26 The district court included a lengthy discussion of its
own views on the applicability of the M. Healthy analysis. See
Hopwood B, 999 F. Supp. at 883-885. It observed that, anong

other things, the panel’s analysis was inconplete because it
presupposed that race was a substantial or notivating factor in
every denial of a nonmnority candidate’'s application for
adm ssion, regardless of the applicant’s qualifications. |1d. at
883. The district court noted that mathematically this could
not be true: Even if all 96 offers of admssion made to
mnorities had been nmade to nonmnorities, approximtely 1400
nonmnority applicants would still have been denied adm ssion

Id. Therefore, said the court, only 7 percent of resident
nonm nority applicants were affected by the Law School’s use of
raci al preferences. Id.

27 Id. at 884-85 (enphasis added).



been admitted to the Law School in 1992 wunder a race-blind
adm ssions procedure. In sum the district court expressly
di sagreed with our remand instructions regarding application of

M. Healthy but it clearly foll owed them

Next, the Plaintiffs argue that if the district court had

faithfully applied the M. Healthy burden-shifting analysis, it

woul d have had to find that the burden was “inpossible” for the
Law School to carry. The Plaintiffs note that in his original
1994 judgnent, Hopwood A, the sane district judge stated that
“it is wvirtually inpossible to establish the outconme of a
conparison of the plaintiffs’ applications against the other
applicants, whether minority or nonminority.”28 The Plaintiffs
also refer us to statenents by several of the Law School's
adm nistrators and adm ssions comittee nenbers voicing the
opinion that to determ ne whether a candidate would have been
admtted under a race-blind system would require starting the
adm ssi ons process over and reexam ning every file.

W do not share the Plaintiffs’ interpretation of the

Hopwood |1 instructions. That opinion nmerely requires that the

Law School carry its burden using “a constitutional adm ssions
system ” 29 Nowhere does it state that the Law School nust
replicate the 1992 adm ssions process in its entirety or that
review of every file is required if the Law School were to neet
its proof burden. Furthernore, we find no jurisprudential

support for the proposition that a defendant nust enploy any

28 Hopwood A, 861 F. Supp. at 582 n. 86.
29 Hopwood |1, 78 F.3d at 957.




particul ar evaluation system or nmethod to carry its burden of
proof in a discrimnation case. Statenents by Law School
officials recognized that recreating the 1992 process would have
been extrenely difficult. Mor eover, because doing that was not

mandated by Hopwood Il or by precedent, the district court on

remand did not err in allowing the Law School to try to neet its
burden of proof through the denonstrated application of a
hypot heti cal system free of racial preferences. In other words,
the district court conmtted no error by allow ng the Law School

to attenpt to neet its M. Healthy burden wthout replicating

the 1992 adm ssions process.

3. Adm ssi on Under a Race-Blind System

a. 1992 Admi ssi ons Procedure

To evaluate the quality of Professor Wl lborn' s testinony,
we nmust start with an understanding of the adm ssion procedure
that was enpl oyed by the Law School in 1992, when the Plaintiffs
appl i ed. In that vyear, the Law School received 4,494
applications for approximately 500 avail able seats. Initiallly,
each application was assigned to one of the three admnistrative
categories, based solely on the applicant’s Texas Index (“TI”")
score. The TI score is determ ned independently by the Law
School Data Assenbly Service (“LSDAS’) wusing the applicant’s
undergraduate grade point average (“GPA’) and Law School

Adm ssions Test (“LSAT”) score. The three categories were (1)



presunptive admt, (2) discretionary zone, and (3) presunptive
deny.

The TI scores needed for placenent in the various
categories were lower for mnority30 applicants than for
nonm nority applicants. Prof essor Stanl ey Johanson chaired the
adm ssions commttee in 1992 and had sole responsibility for
setting the cutoff scores for the three categories. In 1992
these cutoff scores were adjusted several times to increase the
nunber of presunptive admits. By March 1992, Professor Johanson
had set the presunptive admt threshold for nonmnority
applicants at a Tl score of 199 and the presunptive denial
ceiling for those applicants at 192.31 All applicants with
scores between 192 and 199 went into the discretionary category.
For mnority applicants, however, the presunptive admt
threshold was 192 and the presunptive denial ceiling was 179. 32
Once an application had been placed in one of the three
adm nistrative categories, it was  subject to different
procedures for determ ning whether adm ssion would be offered.

i. Presunptive Admits

The file of a presunptive admt application would be
reviewed by Professor Johanson to ensure that the Tl score was

not artificially inflated by a high GPA from a nonconpetitive

30 The term “minority” as used in the Law School’s adni ssions
procedure refers only to African Anmericans and Mexican
Aer i cans.

31 Hopwood B, 999 F. Supp. at 880 (citation omitted).
32 |d. (citation onitted).



college or wuniversity or by a nonconpetitive nmajor.33 Any
presunptive admt applicants whom he found to have “questionable
files” were lowered to the discretionary zone for further
review.34 The rest of the applicants in the presunptive admit
category were offered adm ssion by Professor Johanson w thout

consultation with other nmenbers of the adm ssions comittee. 35

ii. Discretionary Zone

The nonminority applications in the discretionary zone were
separated into groups of thirty, and each group was then
reviewed by three nenbers of the admi ssions committee.36 Each
group's three conmttee nmenbers woul d i ndependently review every
file in that group of thirty. Each conmittee nmenber could vote
to offer admission to approximately nine of the thirty
applicants whose files that he or she reviewed. Applicants in
the discretionary zone who received either two or three
favorable votes were offered adm ssion; those who received one
favorable vote were placed on the waiting list; and those who
recei ved no favorable votes were turned down.

iii. Mnority Applicants

Three nmenbers of the adnmssions comittee served on a

special mnority subcommttee that reviewed the files of all

33 Id. (citation onitted).
34 Id. (citation omitted).
35 Id. (citation onitted).
36 The adm ssions committee in 1992 included nine professors,

two assistant deans, and four students. Hopwood B, 999 F. Supp
at 879.



mnority applicants in the discretionary zone.37 Thi s
subconm ttee would identify mnority applicants whom t hey deened
to be strong candidates for admssion and would prepare
sumari es of each for review by the full adm ssions conmttee.

iv. The Plaintiffs

Plaintiff Hopwood had a TI score of 199. She had been
graduated from California State University-Sacranmento with a GPA
of 3.8 and an LSAT score in the 83" percentile and had received
an associate’s degree in accounting from Mntgonmery County
Communi ty Col | ege. Hopwood’s Tl score of 199 placed her in the
presunptive admt category; however, after reviewing her file,
Pr of essor Johanson downgr aded her application to t he
di scretionary zone, concluding that her GPA was inflated by the
nonconpetitive nature of her comrunity coll ege and undergraduate
uni versity. 38 On review by three nenbers of the adm ssions
commttee, Hopwood received one vote. This one vote, cast by
Assi stant Dean Laquita HamlIton, put Hopwood on the waiting
list,39 fromwhich she was ultimately deni ed admni ssi on.

Plaintiff Carvell had a Tl score of 197, which placed him
in the discretionary zone. Carvell had been graduated from
Hendrix College in Arkansas with a degree in political science
and a GPA of 3.28. He took the LSAT twice, scoring in the 61°%

percentile the first time, and in the 91% percentile the second

37 | d. at 880.
38 |d. at 881.
39 In 1992, there were separate waiting lists for minority

and nonm nority applicants.



tinme. H's 197 Tl score reflects only the second, higher LSAT
score40; when averaged, his LSAT score would have placed himin
the 76'" percentile. Carvell received one vote for adm ssion
from a student nenber of the adm ssions committee, presumably
placing himon the waiting list, from which he never received an
of fer of adm ssion.

Plaintiff Elliott also had a TI score of 197, placing him
in the discretionary zone. He had been graduated from the
University with a bachelor’s degree in accounting. He had a GPA
of 2.98 and scored in the 95'" percentile on his LSAT, but
received no votes for adm ssion. This resulted in his automatic
deni al of adm ssion.

Plaintiff Rogers also had a TI score of 197 which placed
him in the discretionary category. He had been graduated from
the University of Houston-Downtown (UHD) with a degree in
prof essional witing. Before attending UHD, he had attended
the University, where he was placed on academ c probation once
and dismssed twice for failing grades. Rogers's GPA at UHD
was 3.13 and his LSAT was in the 94'" percentile, but he received
no votes for adm ssion.

The median GPA for all students entering the Law School
from the 1992 adm ssions process was 3.52 and the nmedian LSAT
score was in the 89'™" percentile. The Law School offered
adm ssion to 637 Texas residents, of which 541 were nonmnority

applicants and 96 were mnority applicants. 4!

40 ld. at 881 n. 18.

41 | d.



b. Expert Report and Testi nony

The Law School proffered Professor Wl lborn as an expert
wi tness on the question whether the Plaintiffs would have been
admtted to the Law School under a race-blind adm ssions
pr ocedure. Professor Wellborn is a tenured faculty nenber of
the Law School and has served on the adm ssions conmmittee since
1979, having chaired it in 1992. As the foundation for his
trial testinony, Professor WlIlborn presented a Ilong and
conprehensi ve expert report which was followed by a suppl enental
expert report.

i Primary Report

In his primary report, Professor Wl Il born analyzed the way
that the 1992 admi ssions procedure operated with respect to
nonm nority candi dates. He then denonstrated how that
procedure, if extended to all candidates, would yield the sane
total nunber of adm ssion offers wunder a race-blind system
Prof essor Wellborn also explained the relationship between the
Tl scores and offers of admission to resident nonmnority

applicants, concluding that 89 percent of such applicants wth

Hopwood’ s Tl score of 199 were admtted. He al so showed that,
of all candidates with a TI score of 197 (as achieved by
Carvell, Elliott, and Rogers), only 59 percent were admtted.

Prof essor Wellborn then determined that if this exact procedure
were used for all 1992 applicants, regardless of race or
ethnicity, too few offers would have been forthcom ng.
Consequently, he lowered the presunptive admt threshold from

199 to 198 and determ ned that 90 percent of the applicants with



TI scores between 196 and 199 would be admtted, and that 70
percent of the applicants with a TI score of 197 would be
adm tted.

Prof essor Wl lborn found that 61 of the 68 applicants with
Hopwood’ s Tl score of 199 were admitted, including four mnority
appl i cants. He postulated that, under a race-blind system
there would have been one nore offer of adm ssion. He then
conpared the four admtted mnority applicants, Hopwood, and the
ot her denied nonmnority applicants, as potential candi dates for
this one additional spot. Prof essor Wl | born denonstrated that
(1) all four mnority applicants were “clearly stronger”
candi dates for adm ssion than Hopwood, (2) three of the denied
nonm nority applicants were clearly stronger than Hopwood, and
(3) two nore denied nonmnority applicants were conparable to
her. Prof essor Well born concluded that, just as it was in the
actual 1992 process, Hopwood's file would have been placed in
the discretionary voting zone, and in the end she would not have
received an offer of adm ssion.

Professor Wellborn found that 45 of 72 applicants at
Plaintiffs Carvell, Elliott, and Rogers’s Tl score |evel of 197,
including one mnority applicant, had been offered adm ssion.
He projected that under a race-blind system six additional
offers would have been made at the 197 TI |evel. Pr of essor
Wel I born then conpared the files of the one admtted mnority
candi date, the three Plaintiffs who had 197 TI scores, and the
remai ning nonmnority applicants with that score who had been

deni ed adm ssion. As a result of this exercise, Professor



Wel | born concluded that the mnority applicant would not have
been admitted, and that there would have been a total of seven
additional offers at the 197 TI |evel. He observed that seven
of these nonm nority applicants stood out as the strongest, al

of whom were stronger than Hopwood and the other three
Plaintiffs. Additionally, Professor Wellborn identified four
nore applicants at the 197 TI level who were stronger than
Carvell, Rogers, and Elliott, adding that Elliott and Rogers
were anong the weakest applicants at the 197 |evel. He offered
his opinion that, although Carvell was a stronger applicant than
Elliott and Rogers, Carvell still would have been in the bottom
half of all applicants with TI scores of 197. Pr of essor
Wel I born also explained that because Carvell took the LSAT
twice, his scores should have been averaged by the LSDAS, which
woul d have placed himin a lower Tl index group fromthe start.

ii. Supplenental Report

Professor Wellborn was asked to identify (1) all 1992
resi dent mnority (African-Amreri can and Mexi can- Aneri can)
adm ttees who would Iikely have been denied adnission in a race-
blind process and (2) all resident nonmnority applicants who
were deni ed adm ssion but woul d have been offered admi ssion in a

race-blind process, ahead of the mnority applicants identified

in the answer to question (1). He did this in his supplenenta
report.
Professor Wellborn testified that, in conpleting this

anal ysis, he exam ned the LSDAS reports of all admtted mnority

applicants and all denied nonmnority applicants with a Tl score



above 190, and that he then examined the files42 of those who
appeared to be viable candi dates based on the LSDAS report. In
examning the reports and files, Professor WlIlborn applied
identical standards to the mnority and nonm nority candi dates
and considered the criteria that the Law School had previously
identified as standards used for adm ssion. He expl ai ned that
the nost inportant factors for adm ssion are the LSAT score and
under graduat e academ c record, which are wei ghted about equally.
He stated further that the personal statenent, letters of
recommendation, and other materials in the file can be inportant
in some instances. In addition, Professor Wllborn acknow edged
that even though the LSDAS treats all GPAs alike for purposes of
calculating the TI index score, file reviewers custonmarily take
cogni zance of the applicant’s class rank and major, the nean
LSAT score for the applicant’s college, and the applicant’s
coll ege transcript.43 He added that conparing the colleges’ nean
LSAT scores is the best way of evaluating the various colleges
and universities in terns of the caliber of their respective
student bodi es. 44

When Professor Wellborn conpleted his exam nation of these
files, he identified 18 mnority applicants who, in his opinion,

woul d likely have been admtted wi thout regard to race, and two

42 Files include the applicant’s personal statenment, letters
of recommendati on, and applicati on.

43 The applicant’s class rank, major, and the LSAT nean for
the college are all shown on the LSDAS report.

44 The college LSAT nean is the average LSAT score of

students from that college. See Hopwood B, 999 F. Supp. at 888
n. 34.




nore mnority applicants who, although weaker than the 18, m ght
have been admitted. He labeled the first 18 mnority applicants
Goup A and the two additional mnority applicants as G oup B.
Prof essor Wellborn next noted that the Law School nade 96
offers of adm ssion to resident mnority applicants in 1992.
After subtracting the 18 from Goup A (those whom Professor
Wel I born determ ned probably would be adnmitted under a race-

blind system, 78 offered places renained available for denied

nonm nority applicants. In 1992, 398 nonminority Texas
residents with TI indexes above 190 (including the four
Plaintiffs) were denied adm ssion. Ther ef or e, concl uded

Prof essor Wellborn, fewer than twenty percent of these 398
candi dates woul d have received one of the 78 additional offers
of adm ssion under a race-blind system He al so exam ned the
LSDAS reports for each of the 398 resident nonmnority
applicants with a Tl score above 190 who had been denied
adm ssion, then examned the files of those applicants anong the
398 who, based on his review of the LSDAS report, appeared to be
vi abl e candi dat es. From anong those, Professor Wllborn
narrowed the remaining nonmnority applicants to the 78 whom he
found to be the best candidates. He identified these 78
applicants as Goup C, then selected the next-best 20 applicants
and identified them as Goup D None of the Plaintiffs
qualified for inclusion in Goup C or Goup D He testified
that his conparison of the files of all applicants in the four
identified groups further confirmed the weakness of the

Plaintiffs’ applications.



After conpleting the selection of the 118 applicants
conprising his four groups, Professor Wllborn identified four
common characteristics: (1) an LSAT in the 80'" percentile or
higher; (2) a college class rank in the 60'" percentile or
hi gher; (3) graduation froma college with an LSAT nean of 30 or
hi gher; and (4) no nore than one year in a conmunity or junior
col | ege. He went on to explain his reasons for selecting any
applicants who did not neet one of these criteria.

Finally, Pr of essor Wellborn identified the specific
weaknesses in each of the Plaintiffs files that, in his
opi nion, would have adversely affected their chances of being
of fered adm ssi on. He noted that Plaintiff Elliott was in the
bottom half of his class at the University and had no letters of
recommendation from faculty. Prof essor Wl lborn also pointed
out that only one presunptive admt in Goup A had a class rank
as low as Elliott’s.

Prof essor Wl |l born observed that Plaintiff Rogers’s college
record was a “worse liability” than Elliott’s. He expl ai ned
that over the course of three separate stints at the University,
Elliott had been placed on scholastic probation once and
dism ssed for academic failure tw ce. Prof essor Wl |l born
remar ked that, although Elliott subsequently did achieve a high
GPA at UHD, this school had a “strikingly low LSAT college
mean of 26, adding that an LSAT coll ege nean of 26 was anong the
| onest he had seen during his many years of service on the Law
School admi ssions commttee. He also noted that Rogers’s file

contained no letters of recommendati on.



Prof essor Wellborn reported that Hopwood’ s degree school,
Cal State at Sacranento, had an LSAT college nmean of 28, and
that 60 of her credits were from a conmunity college. He
acknow edged that Hopwood’'s LSAT score in the 83'% percentile
woul d be adequate if conbined with a reliable college record
but that alone her LSAT was not high enough to overcone the
doubts raised by her undergraduate background. Pr of essor
Wel | born al so nentioned that Hopwood's file contained no letters
of recommendati on.

In analyzing Plaintiff Carvell’s application, Professor
Vel | born observed that when this candidate’s two LSAT scores are
averaged, he has a score in the 76'" percentile. Pr of essor
Wel | born acknow edged that some of the applicants in his four
groupings had low LSAT scores, but explained that in each
instance the weak LSAT was counterbal anced by a “very strong”
col | ege performance. Prof essor Wellborn contrasted Carvell’s
col l ege record, noting that Carvell was in the 59'" percentile at
a college with an LSAT nmean score of 32. He al so characterized
Carvell’s two faculty letters of reconmendation as ranging
bet ween “uni npressive to downright negative.”

C. Plaintiffs’ View of Texas's Evi dence

The Plaintiffs proffered no expert wtness of their own,
el ecting instead to attack the work of Professor Wllborn. They
ultimately argue that Professor Wllborn's analysis was not
“renotely adequate” to carry the Defendants’ burden. As we have
noted, the district court’s eventual determ nation whether the

Law School carried its burden of establishing that the



Plaintiffs would have had no reasonabl e chance of being offered
adm ssion under a race-blind adm ssions systemis a question of
fact that we review for clear error.4

Plaintiffs Carvell and Hopwood argue that Pr of essor
Wel I born’s supplenental report is unreliable because he began
its analysis by wusing these Plaintiffs' applications as a
“floor,” then seeking to identify applications that were
st ronger. Hopwood and Carvell also contend that Professor
Wel | born cherry-picked aspects of the 1992 system enbracing
those that favored his position while ignoring or rejecting
aspects that were unfavorable. They point to his assunption
that all of the nonmnority applicants who were admtted in 1992
woul d have been admtted under a race-blind system and his
rejection of the possibility that Hopwod and Carvell, who
received one vote each, wuld have been selected ahead of
candi dat es who received no votes.

To repeat, the Hopwood Il panel’s remand instructions did

not require the Law School to replicate precisely the adm ssions
system that it had enployed in 1992; rather, the Law School was
sinply required to wuse any reasonable race-blind system
Professor Wellborn clearly stated in his supplenental report
that in his evaluation he used the sanme criteria for mnority
and nonminority applicants alike. The assunption in his
suppl emental report that only 96 seats would have been open for

adm ssion because all nonmnority applicants admtted in 1992

45 Odom 3 F.3d at 843.



woul d have been admtted under a race-blind system is |ogical.
Not even the Plaintiffs dispute that it was nore difficult for
nonm nority applicants to gain admssion in 1992 than it would
have been under a race-blind system indeed, that is at the core
of their argument of reverse discrimnation. It is therefore
| ogical to conclude that those nonminority applicants who were
admtted in 1992 would have been admitted under a race-blind
system

Hopwood and Carvel | nevert hel ess cont end t hat
Prof essor Wellborn’s assunption that the nonm nority candi dates
who were admitted in 1992 woul d have been adnmitted under a race-
blind system is inconsistent with his refusal to consider the
fact that Hopwood and Carvell received one vote each in 1992,
placing them on a waiting list.46 The flaw in their argunent
lies in their failure to recognize that in 1992 there were two
waiting lists, one for nonmnority applicants and one for
mnority applicants, a situation that, by definition, could not

exist in a race-blind system Coupled with Professor Wllborn’s

46 Hopwood and Carvell also argue that failure to consider
that each of them received one vote for admssion is in direct
contradiction to a statement nade by Professor Johanson in
another discrimnation lawsuit, Milooly v. Texas, Cv. No.
A96CA229SS (W D. Tex. 1994). The record contains an affidavit
by Professor Johanson from that case in which he avers that M.
Mal ooly received no votes for adm ssion and that candidates with
one, two, or three votes would have been considered superior to
Mal ooly. We do not agree that this statenment necessarily makes
the nethod enployed by Professor Wl lborn inherently unfair or
illogical. Furthernore, the statenent would have nore weight if
it were Professor Johanson rather than Professor Wellborn who
devel oped and presented the expert testinony in the instant
case.




testinmony regarding the aberrant nature of the one vote that
each of them received — Hopwood's cast for diversity on the
basis of age, marital status, and childcare responsibilities,
and Carvell’s cast by a student nenber of the Conmittee — nakes
probl ematical the giving of any significance to their positions
on the 1992 waiting list in the context of a race-blind system
that would have a single, race-blind waiting list and no
certainty that, under such a system a single vote would get an
applicant on the waiting list at all.

Professor Wellborn elected to enploy a fair alternative.
He reconsidered all applicants, both the admtted mnority
candidates and all of the nonmnority candidates, who had TI
scores in the sanme range as the Plaintiffs (above 190). Thus,
even though Hopwood and Carvell got no special consideration
from Professor Wellborn for their respective votes, neither did
the admtted mnority applicants — even those who received one
or two votes. Under Professor Wllborn’s reconstruction
Hopwood and Carvell received treatnent equal to all denied
mnority candidates in their TI range. Prof essor Well born
exam ned the LSDAS report of each one of these applicants and
carefully re-examned the entire file of each of those whom he
considered to be a viable candidate. Al'l this was done using
race-blind criteria.

The Law School supplied additional evidence that cast |ight
on the one vote received by both Hopwood and Carvell. Assistant
Dean Laquita Hamlton, who had cast Hopwood's one vote,

testified, and provided an affidavit stating, that she had voted



for Hopwood in the belief that Hopwood would bring diversity to
the incom ng class because she was an ol der student, had worked
while in school, and was raising a handi capped child. Dean
Ham [ ton’s vote for Hopwood clearly was not cast in the belief
that Hopwood was academically nore qualified than other
applicants based on the systenis criteria of LSAT score, college
acadeni c record, per sonal st at enent and letters of
recomrendati on.

Carvell’s one vote was cast by a student nenber of the
adm ssions commttee. Prof essor Johanson testified that
sonetines the votes of student nenbers of the conmittee are
aberrant departures from the adm ssions decisions norm noting
that Carvell received no votes from non-student menbers of the
adm ssions conmittee.

Finally, the Plaintiffs would make nuch of Professor
Wel | born’s acknow edgnent that he nade a nunber of small errors
in his analysis. These include such things as msstating that
each commttee nenber could vote for nine of the 30 applicants
in the group of discretionary zone candi dates when in fact each
could vote for 10. The Plaintiffs also stress that Professor
Wel Il born failed to consider the difference between applicants
with two-digit scores under an ol der LSDAS system and those with
a three-digit TI index in the newer LSDAS system W have
consi dered each of the flaws singled out by the Plaintiffs and
are satisfied that, neither alone nor in conbination, are they
sufficient to affect the validity of the studies or to inpugn

Prof essor Well born’s ultinmate concl usi ons.



d. Pl enary Eval uati on of Defendants’ Evidence

The nature and history of this case have influenced us to
review the record de novo, including the Plaintiffs’ LSDAS
reports and files, all of the LSDAS reports included in
Professor Wllborn's report, and the additional application
files contained therein. As a result we are further convinced
that the district court did not clearly err in finding that the
Plaintiffs would not have been offered admission to the Law
School under a race-blind adm ssions system

The application file of each Plaintiff includes at |east
one significant weakness. Even though Hopwood’'s LSAT score was
in the 83"Y percentile, she had received her undergraduate degree
from a relatively weak institution, had garnered at |east 60
hours at a comunity college, and had earned her bachelor’s
degree from a school with a college LSAT nean of 28. Less than
2 percent of nonmnority applicants admtted in 1992 had been
graduated from schools with college LSAT means of 28 or bel ow. 47
Furt her nor e, Hopwood’ s file cont ai ned no letters of
recommendati on or personal statenents. Testifying menbers of
the admi ssions committee in addition to Professor Wllborn
agreed unaninmously that Hopwood's wundergraduate record and

degree institution made her “not well prepared academ cally” and

47 The 1992 LSAT neans at other colleges denonstrate the
relati ve weakness of this LSAT nean. Harvard University (40);
Duke University (39); R ce University (38); Trinity University
(36); The University of Texas at Austin (between 34 and 35);
Texas A&M University (33).



“very weak in conparison with the overwhel m ng credentials of so
many” of the other applicants.

Plaintiff Carvell took the LSAT twice, and even when
averaged, his LSAT score was only in the 76'" percentile, well
bel ow the nedian of 89'" percentile of those admitted in 1992.
Carvell’s 3.28 CGPA was also well below the 3.53 nedian for
applicants admtted in 1992, and his file contained one
distinctly negative letter: One of his college professors had
witten that he was “disappointed” in Carvell’s grades and that
Carvell had a “nediocre” and “uneven” academnm c performance.
O her nmenbers of the adm ssions conmttee uniformy agreed that
Carvel | s undergraduate academ c performance was “uni npressive.”

Plaintiff Rogers also had a relatively weak undergraduate
record. Initially he had attended the University, where he was
not only placed on academ c probation but was tw ce dism ssed
for failing grades in a period of three and one-half years.
Even though Rogers did eventually graduate with a GPA of 3.13,
his degree institution, U4 D, had a very |ow nean LSAT score of
26, and no letters of recomendati on were provided.

Plaintiff Elliott’s LSAT score in the 95'" percentile was
quite good, but his GPA at the University was only 2.98. In his
own per sonal st at enent Elliott acknow edged t hat in
under graduat e school he was “an average student, studying when |
needed to, partying nore than | should, and not managing ny tine

efficiently.” Elliott candidly admtted that his undergraduate



academ c performance “is not of the caliber expected by the
Uni versity of Texas School of Law. ”48

The Plaintiffs’ argunments criticizing the Law School’s
evidence were presented fully and forcefully to the district
court by able counsel and were considered in depth by that
court.49 |ts analysis of the Plaintiffs criticisnms of Professor
Wel I born’s analysis was painstakingly thorough. The district
court independently evaluated Professor Wl Ilborn’s nethodol ogy
by reviewi ng hundreds of application files itself.>0 Qur equally
pai nstaking review of the entire record convinces us that the
district court was both indefatigable and disciplined in
carefully considering all the evidence and was equally diligent
in its consideration and application of the law and argunents
presented by all the attorneys. We conclude that the district
court’s ultinmate finding that the Plaintiffs would have had no
reasonabl e chance of being admtted to the Law School under a
race-blind adm ssion system was not nerely free of reversible
error but was emnently correct.>1

B. Hopwood Il Revisited

48 After Elliott failed to gain adnission, his father wote
to the Law School indicating that Elliott’s friends and famly
believed that he was not offered adm ssion because of “the
mandatory mnority and wonen quotas.”

49 See Hopwood B, 999 F. Supp. at 889-92.
S0 | d. at 893.

51 As we affirm the district court’s finding that the
Plaintiffs would not have been offered admission to the Law
School in 1992 under a constitutionally valid system we need
not address the district court’'s alternative findings on
damages.




1. Law of the Case

W could not reconsider the nerits of Hopwod 11 and

reverse or revise it, as Texas urges, without first clearing a
very substantial hurdle: The law of the case doctrine. Under
the strictures of that maxim “we will not reexam ne issues of
| aw addressed by a prior panel opinion in a subsequent appeal of
the same case unless: (i) the evidence on a subsequent trial was
substantially different, (ii) controlling authority has since
made a contrary decision on the law applicable to such issues,
or (iii) the decision was clearly erroneous and would work a
mani f est i njustice.”52 Texas acknowl edges that the first two
exceptions to this doctrine, which bars a subsequent panel from
reversing or disregarding the holding of a prior panel, do not
apply to the instant case. Texas contends, however, that the
third exceptional justification for departing from law of the

case does apply here; that the Hopwood Il panel decision is

“clearly erroneous” and will *“work a manifest injustice” if it
i s not overturned.

In the context of the law of the case doctrine, “clearly
erroneous” is a very exacting standard. “Mere doubts or
di sagreenent about the w sdom of a prior decision of this or a
| ower court will not suffice for this exception. To be clearly

erroneous, a decision nust strike us as nore than just nmaybe or

52 Al berti v. Klevenhagen, 46 F.3d 1347, 1351 n.1 (5th Cr.
1995) (i nternal quotation marks and citation omtted).




probably wong; it nust be dead wong.”®3 Texas asserts that

Hopwood Il is in fact “dead wong,” arguing that its rulings

directly conflict with several Suprene Court precedents.

The Hopwood Il panel held that:

the University of Texas School of Law may
not use race as a factor in deciding which
applicants to admt [1] in order to achieve
a diverse student body, [2] to conbat the
perceived effects of a hostile environnment
at the law school, [3] to alleviate the |aw
school’s poor reputation in the mnority
community, or [4] to elimnate any present
effects of past discrimnation by actors
ot her than the | aw school . 54

Texas attacks Hopwood Il1’'s rejection of two of the enunerated

justifications as being clearly erroneous. Texas first contends
that the University has a conpelling interest in renedying the
present effects of past discrimnation, both by the University
itself and by the Texas public education system as a whole.
Texas then argues that the University has a conpelling interest
in obtaining a diverse student body. W shall analyze these two
contentions in turn.

a. Renmedyi ng the Effects of Past Discrimnation

The Suprenme Court has conclusively established that the
government can, consistent with the Constitution, use racial

preferences under particular circunstances to renedy the present

53 City Public Service Bd. v. General Elec. Co., 935 F.2d 78,
82 (5th CGir. 1991)(internal quotation marks and citation
omtted).

>4 78 F.3d at 962.




effects of past discrimnation.® But it has also placed several

limtations on the wuse of racial preferences for renedial

purposes. |In Wagant, the Court ruled that the governnent cannot
use raci al pr ef er ences to remedy general , soci et a

discrimnation.® |n Croson, the Court ruled that a nunicipality
cannot use racial preferences in the awarding of construction
contracts to remedy discrimnation in the construction industry
as a whol e. 57

Despite having addressed the subject of renedial racial

preferences in several opinions, though, the Suprene Court has
yet to establish specific rules for determning precisely how
“localized” past discrimnation nust be before a particular
governmental entity (in this case, the Law School or even the
University) can, consistent with the Constitution, use racial

preferences to remedy the effects of prior discrimnation. The

Hopwood |1 panel nevertheless stepped into this “rules vacuunf

and developed fairly specific guidelines for determ ning when
remedi al racial preferences are justified. The panel ruled that
(1) the University cannot wuse racial preferences to renedy
discrimnation in other conponents of Texas's public education

system>8 and (2) the record evidence did not support the

55 See, e.g., United States v. Paradise, 480 U S. 149, 167
(1987) (“[t]he Governnent unquestionably has a conpelling
interest in remedying past and present discrimnation by a state
actor”); Regents of the University of California v. Bakke, 438
U S. 265, 363 (1978).

56 Wgant v. Jackson Bd. of Educ., 476 U S. 267 (1986).
57 City of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989).
58 Hopwood |1, 738 F.3d at 950.




University's use of racial preferences to renedy the effects of
its own past discrimnation.>9

In arguing that the rulings of Hopwood Il are clearly

erroneous within the neaning of the law of the case doctrine,
Texas contends, as it did then, that the University should be
allowed to take race into account as a neans of renedying the
effects of past discrimnation in other conponents of Texas’s
public education system Texas advances two argunents in

support of this contention. First, it insists that Hopwood 11

conflicts with the Supreme Court’s rejection in Croson of the
“stark” notion that a governnmental entity “nmust limt any race-
based renedial efforts to eradicating the effects of its own
prior discrinination.”60 Texas takes this statenment out of
context, however: The Croson court went on to explain that “if
[a governnental entity] could show that it had essentially
become a ‘passive participant’ in a [private] system of racial
exclusion practiced by [local] elenments...we think it clear that
the [governnental entity] could take affirmtive steps to
dismantl e such a system”61 This holding is wholly inapplicable
here because Texas has never claimed that the University was
ever a passive participant in a private system of racial

excl usion. 2 Thus, Hopwood Il does not conflict with the Suprene

Court’'s decision in Croson.

59 ld. at 952-55.

60 Croson, 488 U.S. at 486.

61 1d. at 492.

62 Nei t her does the University contend that it was a “passive

participant” in a public system of racial exclusion; its sole



Second, Texas argues that neither Wagant nor Croson

commands the broad approach taken by the Hopwood Il panel. This
is certainly true: Hopwood |1 went beyond established Suprene
Court precedent in several inportant respects. Wthin the law
of the case framework, however, it is not clear error for a

court of appeals to tackle legal questions that the Suprene
Court has declined to answer: Lower courts are bound only by
Suprene Court holdings and not by the Court’s election, either
express or inplied, to |eave open particular |egal questions.
This or other subsequent panels of our court may well disagree

with the aggressive |egal reasoning enployed by the Hopwood I

panel ,63 but it cannot be said that, as a matter of law, the

panel’s decision is “dead wong.” As Hopwood Il1’s ruling with

respect to the appropriate scope of renedial racial preferences
is not clearly erroneous within the intendnment of the |aw of the
case doctrine, we cannot today reconsider that decision with an
eye toward disregarding or reversing it.

b. Diversity as a Conpelling Governnental |nterest

Texas also contends that “[i]n holding that diversity may
never be a conpelling interest justifying the consideration of

race or ethnicity in adm ssions, the Hopwood Il panel attenpted

to create a new rule of constitutional |aw despite the Suprene
Court’s continued hesitation to do so.” Although we agree with

Texas’s characterization of the Hopwood |1 panel opinion, we

nmea culpa is to having been an active participant in a public
system of racial exclusion.

63 See, e.g., Hopwood Il, 78 F.3d at 962 (Wener, J.,
specially concurring).




have just denonstrated that a federal appeals court's creation
of a new rule of constitutional |aw when a |lacuna exists in the
Suprene Court’s rulings on the point does not constitute clear
error.

The diversity rationale was first advanced by Justice

Powell in his swing opinion in Bakke, in which he wote only for
hi nsel f . 64 Al t hough four Justices joined Justice Powell in
holding that “the State has a substantial interest that

legitimately nmay be served by a properly devised adm ssions
program involving the conpetitive consideration of race and
ethnic origin,”6> the same four disagreed with him as to the
rationale that is necessary to justify constitutionally the
government’s use of racial preferences. Justice Brennan wote
separately on behalf of the four concurring Justices to express
the view that the Constitution permts the governnent to use

racial preferences only to renedy disadvantages cast on
mnorities by past racial prejudice.”66 None of the four other
justices would go the extra step proposed by Justice Powell and
approve student body diversity as a justification for a race-
based admi ssion criterion.

Al t hough Bakke clearly stands for the proposition that the

government can use racial preferences under sone circunstances,

no controlling rationale enmerged from that opinion to delineate

precisely what those justifying circunstances are. Thus, in
64 Bakke, 438 U.S. at 316-19 (Qpinion of Powell, J.).
65 Id. at 320.

66 1d. at 325.



deci ding whether the system of racial preferences enployed by

the Law School was constitutional, the Hopwood Il panel was free

to determ ne which anmong the conpeting rationales offered by the
justices in Bakke is constitutionally valid.®” Once the Hopwood
Il panel determined to decide the case on the question of
conpelling state interest and not, as urged in the special
concurrence, on the question of narrow tailoring, 68 the panel was
constrained in its judgnment only by other Supreme Court

deci sions and by the text of the Constitution itself.

67 We respectfully disagree, then, with the Ninth Crcuit’s
recent holding that Justice Powell’'s diversity rationale is
bi ndi ng Suprene Court precedent. See Smith v. University of

Washi ngton, Nos. 99-35209, 99-35347, 99-35348, 2000 W. 1770045,
at *10 (9th Cr. Dec. 4, 2000). Despite the facts that (1) no
Justice other than Justice Powell even discussed diversity in
Bakke and (2) no other Justice joined that part of Justice
Powel|’s opinion that advanced the diversity rationale, the
Ninth GCrcuit nevertheless hypothesized that Justice Brennan

(joined by Justices Wite, Mrshall, and Bl acknun) “would have
enbraced [the diversity rationale] if need be.” See id.
(enphasi s added). It follows, at |east according to the

reasoning of the Ninth Grcuit, that Justice Powell’s diversity
rationale is “the narrowest footing upon which a race-conscious
deci sion making process could stand” and accordingly is the
“hol di ng” of Bakke under Marks v. United States 430 U. S. 188,
193 (1977) (“Wien a fragnmented Court decides a case . . . the
holding of the Court may be viewed as that position taken by
those Menbers who concurred in the judgnments on the narrowest
grounds.”). See id. at *10. Wth respect, however, we do not
read Marks as an invitation from the Suprene Court to read its
fragnented opinions like tea |eaves, attenpting to divine what
the Justices “would have” held. Rather, in the absence of
subsequent Suprene Court precedent squarely and unequivocally
hol ding that diversity can never be a conpelling state interest,
we read Bakke as not foreclosing (but certainly not requiring)
the acceptance by lower courts of diversity as a conpelling
state interest.

68 Hopwood Il, 78 F.3d at 966 (Wener, J., specially
concurring).




The Hopwood 11 panel ruled that the Constitution does

permt the government to use racial preferences for the purpose
of renmedying the present effects of past discrinination,6 but
t hat the governnent cannot constitutionally use racial
preferences for the purpose of fostering student body diversity.
Al t hough Justice Powell would surely have disagreed with that

hol ding, we cannot say that Hopwod 1l conflicts wth any

portion of Bakke that is binding on this court.’0 Some may think

it was inprudent for the Hopwood Il panel to venture into

uncharted waters by declaring the diversity rationale invalid,
but the panel’s holding clearly does not conflict directly with

controlling Supreme Court precedent. Inasnuch as the Hopwood |

panel’s ruling on diversity did not rise to the level of clear
error, the law of the case doctrine bars our revisiting or

di sregardi ng that decision today.

2. Hopwood B’ s | njunction
a. St andard of Revi ew
69 |d. at 948-49 (citing Croson, 488 U S. at 500).
70 We recognize that in a recent challenge to the University

of Mchigan’s use of race in adn ssions decisions, the district
court held that Suprene Court precedent does not bar courts from
considering diversity as a conpelling state interest. See Gatz
v. Bollinger, No. 97-CVv-75231, 2000 W 1827468, at *9 (E.D.
M ch. Dec. 13, 2000). Al t hough decided contrary to Hopwood |1
wth respect to the constitutional validity of the diversity
rationale, Gatz is nevertheless consistent with our position
that the Hopwood Il panel was neither constrained to accept, nor
required to reject, diversity as a conpelling state interest
under bi nding Suprene Court precedent.




W review the district court’s grant of a permanent
i njunction for abuse of discretion.’1

b. | nj unction Agai nst Consi deration of Race

On remand from Hopwood 11, the district court entered an

injunction forbidding the Law School and its admnistrators
“from taking into consideration racial preferences in the
sel ection of those individuals to be adnmtted as students.”72
Texas asks us to reverse that injunction, arguing that it
conflicts with the Suprenme Court’s holding in Bakke. 73 I n
Hopwood A, the district court refused to enter an injunction
agai nst the University that would forbid the Law School’ s use of
racial preferences in its adm ssions process. On appeal of that

ruling, the Hopwood Il panel stated:
It is not necessary, however, for wus to
order at this tinme that the |aw school be
enjoined, as we are confident that the
conscientious admnistration at the school,

as well as its attorneys, wll heed the
directives contained in this opinion. If an
injunction should be needed in the future,
the district court, in its discretion, can
consi der its par anmet er s wi t hout our
assi st ance. Accordingly, we |eave intact
t hat court’s r ef usal to ent er an

i njunction. 74

& Regi ons Bank of Louisiana v. Rivet, 224 F.3d 483, 488
(5th Cr. 2000) (citing Peaches Ent ert ai nnent Cor p. V.
Entertai nnent Repertoire Assocs., Inc., 62 F.3d 690, 693 (5th
Cr. 1995).

72 Hopwood B, 999 F. Supp. at 923.
73 438 U. S. 265 (1978).
4 Hopwood ||, 78 F.3d at 958-59.




Despite (1) the district court’s original refusal to enjoin the

Law School and (2) the Hopwood Il panel’s adnonition that it did

not believe that an injunction was necessary, on renmand the
district court in Hopwod B entered an injunction barring the
Law School “from taking into consideration racial preferences in
the selection of those individuals to be admtted as students.”

Gven the Hopwod Il panel’s instructions on remand, the

district court was certainly wthin its discretion to
investigate the necessity of entering an injunction and to enter
an appropriate injunction if it concluded that one was needed —
and apparently it did so. The particular injunction entered by
the district court, however, nust be reversed for two reasons.
First, in its otherwise extensive and able managenent of
this case on renmand, one thing that the district court did not
do was conduct a hearing to determ ne whether an injunction “was
needed in the future.”’> Neither did it purport to conply with
Federal Rule of GCivil Procedure 52(a), which requires federal
trial courts to support their judgnents with witten findings of
fact and conclusions of |aw Nowhere to be found in the
district court’s |lengthy and otherw se thorough opinion are any
express findings of fact or conclusions of |aw addressing or
supporting the need for an injunction; and we cannot gl ean any,
even inplicitly, from other parts of that opinion. W are |eft
no choice, therefore, but to reverse the court’s injunction for

failure to comply with Rule 52(a). We deliberately elect to

75 I d



reverse rather than vacate the district court's injunction,
however, so that we nmay remand and thereby give the court an
opportunity to explicate its findings and conclusions if it
shoul d still perceive a need to issue an injunction.

In reversing and remandi ng, however, we would be remss if
we did not enphasize a second reason for so doing: On its face,
the district court’s injunction inpermssibly conflicts with the
square holding in Bakke. The Hopwood B injunction forbids the
University fromusing racial preferences for any reason, despite

Bakke’s holding that racial preferences are constitutionally

permissible in some circunmstances. /6 Consistent wth that
position, Hopwood Il does not bar the University from using race
for any and all renedial purposes; rather Hopwood |l bars the

University from using race to renedy the effects of previous
discrimnation in other conponents of Texas’s public education

system only. 77 By enjoining any and all use of racial

preferences, the district court went beyond the holding of

Hopwood Il and, in the process, entered a judgnment that

conflicts with Bakke. If, on remand, the district court should
determ ne, after conducting an evidentiary hearing or hearings,
that an injunction is necessary, and supports that determ nation
with findings of fact and conclusions of law, any injunction
that it enters nust not exceed the scope of the ruling in
Hopwood 11 or the holding in Bakke.

C. Attorneys’ Fees

76 Bakke, 438 U.S. at 320.
" Hopwood |1, 78 F.3d at 952.




Both sides have expressed displeasure with the district
court’s rulings on attorneys’ f ees. Presumably their
di spl easure will continue, for we affirm the court’s attorneys
fees rulings in all respects.

Congress has provided an incentive for attorneys to take on
difficult civil rights cases by allowng district courts in
their discretion to shift, from the plaintiffs to the
defendants, the cost of prosecuting such an action.’8 Title 42,
Section 1988(b) of the United States Code provides:

In any action or proceeding to enforce a provision of

[section 1983] . . . the court, in its

di scretion, may allow the prevailing party, other than

the United States, a reasonable attorney’'s fee as part

of the costs[.]79

1. St andard of Revi ew

The district courts' discretion in awardi ng attorneys’ fees
under 8 1988 is appropriately broad. W have repeatedly noted
in the past, “‘[when a district court awards [attorneys' fee
pursuant to 42 U.S.C. 8§ 1988], we review the award only for an
abuse of discretion. . . .“A request for attorney's fees should
not result in a second nmjor litigation.”. . .W cannot

overenphasi ze the concept that a district court has broad

8 See 42 U.S.C. § 1988(b); Riddell v. National Denocratic
Party, 624 F.2d 539, 543 (5th Cr. 1980) (“Congress enacted this
statute in 1976 to encourage private attorneys general to
enforce fundanental constitutional rights under section 1983.7).

79 42 U.S.C. § 1988(b).




discretion in determining the anmount of a fee award.’”80
Appel l ate courts have only a limted opportunity to appreciate
the conplexity of trying any given case and the Ilevel of
prof essional skill needed to prosecute it. In contrast, the
district court here has, anong other things, observed firsthand
the presentation of testinony and argunent at trial, sifted
t hrough countl ess depositions and interrogatories, and assessed

t he val ue of nunerous dispositive filings.

2. Texas’s Contentions

Texas raises two objections to the district court’s award
of attorneys’ fees: (1) The Plaintiffs are not prevailing
parties within the neaning of 42 U S.C. § 1988(b); and (2) Even
if the Plaintiffs are deenmed to be prevailing parties, they
would not be entitled to any fees because they were unable to
achieve any direct relief. The prevailing parties issue was

resolved by the district court before the appeal in Hopwood I1.81

On conpletion of that appeal, we remanded with instructions for

80 Bel | v. Schexnayder, 36 F.3d 447, 449 (5th Cir. 1994)
(quoting Associated Builders & Contractors of Louisiana, Inc. v.
Oleans Parish School Bd., 919 F.2d 374, 379 (5th Gr.
1990) (quoting Hensley v. Eckerhart, 461 U S. 424, 437 (1983))).
See also 1 Steven Alan Childress & Martha S. Davis, Federal
Standards of Review § 4.15 (3d ed. 1999) (“The fee award [under
8§ 1988] wll not be reversed unless it constitutes an abuse of
di scretion, there is strong evidence that it is excessive or
i nadequate, or the anpunt chosen is clearly erroneous.”).

81 See Hopwood v. Texas, No. A 92-CA-563 (WD. Tex. Nov. 14,
1994) (order denying notion for attorneys’ fees)("There is no
dispute the plaintiffs have nmet the mninmum condition for
prevailing party status by obtaining an enforceabl e judgnent for
one dollar in nom nal damages.”).




the district court to determ ne the reasonabl eness of the fees,
not for the parties to relitigate the prevailing party issue. 82
In any event, the Plaintiffs are quite clearly prevailing
parties as “[t]he plaintiffs acconplished the principal goal of
the lawsuit —to dismantle all fornms of racial preferences in
public higher education in Texas.”83 The insistence of Texas
that the Plaintiffs achieved only limted nonetary relief 1is
unavai |l i ng. Even nom nal danages can support an award of
attorneys’ fees.8 Attorneys’ fees are particularly appropriate
here, given the Law School's change of its adm ssions process as
a direct result of the instant litigation.8>

Texas contends, in the alternative, that the Plaintiffs are

not entitled to any fee award because they achieved no specific

injunctive or nonetary relief. A prevailing plaintiff “should
ordinarily recover an attorney’s fee unl ess speci a
circunstances would render such an award unjust.”86 As we
82 See Hopwood v. Texas, No. 95-50062 (5th Cr. My 17,

1996) (order vacating judgnent denying attorneys’ fees and
remanding with instructions that reasonable attorneys’ fees
shoul d be granted).

83 Hopwood B, 999 F. Supp. at 916

84 See Farrar v. Hobby, 506 U.S. 103, 112 (1992) (hol ding
that a plaintiff in a civil rights action who wins an award of
nom nal damages is a prevailing party under 8§ 1988 and therefore
eligible for attorneys’ fees).

85 See Robinson v. Kinbrough, 652 F.2d 458, 466 (5th Cr.
1981) (noting that fee awards are reasonable when plaintiff’s
lawsuit is “a substantial factor or a significant catalyst in
notivating the defendants to end their unconsti tuti onal
behavi or”).

86 Hensley v. Eckerhart, 461 U S. 424, 429 (1983) (interna
guotation marks and citations omtted).




di scuss below, the district court properly accounted for the
Plaintiffs’ lack of success in obtaining nonetary and other

direct relief by reducing their attorneys' submtted hourly

total s. We cannot credit Texas’s argunment that the Plaintiffs
have not achieved a conpensable goal. As noted, the Plaintiffs
have achieved “the principal goal of their lawsuit” —a benefit

that inures to all future applicants to the Law School, at | east
those who advocate a race-blind system It is inportant to add
in this respect that Section 1988 “is a tool that ensures the
vindi cation of inportant rights, even when |arge suns of noney
are not at stake, by naking attorney's fees available under a
private attorney general theory.”87

3. The Plaintiffs' Contentions

The Plaintiffs assert nunerous objections to the district
court’s awards of attorneys’ fees. They first object to the
court’s refusal to consider fee requests for work done after the
Suprene Court’s refusal to grant their petition for a wit of
certiorari. The Plaintiffs filed their final supplenental fee
applications before the trial on remand in Hopwood B. Even if
we were to conclude that the district court abused its
di scretion by ent ert ai ni ng t he post - r emand suppl enment al
application before the trial rather than after it, such error
woul d be harm ess because the Plaintiffs are not prevailing
parties on any issues resolved in the post-remand trial. They

were not able to prove entitlenent to any nonetary relief. It

87 Farrar, 506 U.S. at 121 (O Connor, J., concurring).



is true that the court granted injunctive relief barring any use
of racial preferences by the Law School, but to the extent the
Plaintiffs prevailed on that issue, their victory was assured by
prof essi onal services rendered prior to remand. 88

The Plaintiffs also object to the district court’s 25
percent summary reduction based on the inadequacy of the tine
entries, duplicative work product, and lack of billing judgnment
of their counsels’ submtted hourly totals. The district court
did not abuse its discretion in adjusting the nunber of hours
downward. 89 |In its opinion, the court lists and describes el even
different instances of lack of billing judgnent by the
Plaintiffs’ counsel .9 The Plaintiffs counter on appeal wth an
affidavit by one of the |lead attorneys, insisting that he indeed
did exercise billing judgnent. Wthout nore, however, the
Plaintiffs cannot denonstrate that the district court abused its
di scretion.

The Plaintiffs further object to the district court’s

reduction of the submtted hourly totals to account for their

88 See Hopwood 11, 78 F.3d at 962.

89 See Walker v. U S. Dep’t of Housing & Urban Dev., 99
F.3d 761, 770 (5th Cir. 1996) (“The proper renedy when there is
no evidence of billing judgnent is to reduce the hours awarded

by a percentage intended to substitute for the exercise of
billing judgnent.”).

90 See Hopwood B, 999 F. Supp. at 915-16 (describing, for
exanpl e, how “thousands of dollars were spent repeatedly reading
and reviewing the sane Suprene Court cases on affirmative
action” and that “conpensation [was] sought for non-legal work
such as reading a national best seller on affirmative action,
attending a panel discussion regarding the inpact of the case

and review ng co-counsel agreenments”).




| ack of success. The Plaintiffs argue that they achieved the
“principal goal of their lawsuit” by striking down racial
preferences in higher education adm ssions in Texas. As Texas
poi nts out, however, the Plaintiffs did not receive any specific
injunctive or nonetary relief for their own asserted injuries
and they did not gain adm ssion to the Law School. A fifteen
per cent reduction for this lack of success is not an abuse of
di scretion. 91

The Plaintiffs next contend that in its analysis of the fee
issue the district court ignored sone of the factors listed in

Johnson v. Georgia Hi ghway Express, Inc.%9 to guide the district

courts in their attorney’s fee inquiries.9 Specifically, the
Plaintiffs argue that the district court either overlooked or
failed to consider adequately the following Johnson factors:
(1) the novelty and difficulty of the questions; (2) the skill
required to perform the |legal service properly; (3) the
experience, reputation, and ability of the attorneys; (4) the
anount involved and the results obtained; and (5) the
“undesirability” of the case.% The district court did not abuse
its discretion in according these factors little or no weight.
The issues presented by this case may well provide grist for the

political and legal mlls, but they are “neither novel nor

o1 See Albright v. Good Shepherd Hosp., 901 F.2d 438, 440
(5th Gr. 1990)(indicating that “those achieving limted or
partial success nmay recover only that which is reasonable in
light of the relief obtained”).

92 488 F.2d 714 (5th Cir. 1974).

93 Id. at 717-109.

94 | d.




extraordinarily difficult[.]”9  The underlying arguments about
the place of affirmative action in the equal protection paradi gm
have been percolating since the Suprene Court’s decision in
Bakke if not longer9; only the evidence and analysis supporting
each side have grown nore sophisticated over the past two
decades. Stated differently, this is not an issue that demanded
a large anount of | egal excavation in this instance.
Additionally, as wearlier noted, the Plaintiffs were indeed
successful, but no anpbunt of professional chest-pounding or
puffery can obscure the fact that none of the Plaintiffs has
been offered admission to the Law School or awarded nonetary
damages for the Law School’s refusal or failure to offer them
adm ssi on.

The district court’s denial of fees for work of Plaintiffs'
counsel in successfully opposing the attenpted intervention by
the Thurgood Marshall Legal Soci ety, the Black Pre-Law
Associ ation, the NAACP Legal Defense Fund, and the Mexican-
American Legal Defense and Educational Fund, is another bone of
contention advanced by the Plaintiffs. In particular, they

object to the extension of |Independent Fed’'n of Flight

Attendants v. Zipes® to the facts of this case. The plaintiff

in Zipes sought an award of attorney’'s fees fromthe intervenor.

The Suprenme Court held that recovery of fees fromthe intervenor

cannot be had unl ess t he i ntervention is “frivol ous,
95 Hopwood B, 999 F. Supp. at 921
96 Bakke, 438 U.S. 265 (1978).

97 491 U.S. 754 (1989).



unr easonabl e, or without foundation.”9 Qur fellow circuits have
extended this holding, in varying degrees, to the award of fees
to prevailing plaintiffs from the pockets of [|osing defendants
when the fees are based on interventions by third-parties.®9 W
need not decide today whether a prevailing plaintiff is
absolutely barred from shifting to the defendant the costs
associated with defending against an intervention, for here the
Plaintiffs did not “prevail” on this issue vis-a-vis Texas. 100
Texas remmi ned neutral on the intervention issue. In addition

the potential intervenors nmade clear both to the trial court and
to us in Hopwood | that the purpose of their intervention was to
rai se argunents and defenses that Texas itself had no interest
in raising.101 Both we and the trial court denied intervention,
hol ding that Texas would adequately protect the interests of
those affected by affirmative action.102 |t would be inequitable
now for us to force Texas to pay for costs associated with a
failed intervention which, in our determnation, would have

brought nothing nore to the table than did Texas.103 The

98 1d. at 761.

99 See, e.g., Rum Creek Coal Sales, Inc. v. Caperton, 31
F.3d 169, 176-78 (4th Gr. 1994); Bigbhy v. Cty of Chicago, 927
F.2d 1426, 1428-29 (7th Gir. 1991).

100 Cf. Reeves v. Harrell, 791 F.2d 1481, 1483-84 (11th Gir.
1986) .

101 See Hopwood v. Texas, 1994 W 242362, at *1; Hopwood |, 21
F.3d at 605.

102 See id. at 606.

103 See id. (“[The proposed intervenors] have not net their
burden of denonstrating that they have a separate interest that
the State wll not adequately represent. The proposed
intervenors have not denonstrated that the State wll not
strongly defend its affirmative action program Nor have the




Plaintiffs elected to oppose intervention, and they were
successful —but not against Texas: They succeeded agai nst the
putative intervenors in a case instituted by Plaintiffs, not by
Texas. Neither logic nor equity supports taxing Texas under
t hese circunstances. The district court did not abuse its
discretion in denying attorneys’ fees to the Plaintiffs for
their | egal expenses incurred in opposing intervention.

The Plaintiffs’ attorneys' fees objections also include the
district court's denial of fees for nonitoring the comrents of
Texas in the nedia and for responding to those conments. The
Plaintiffs argue that they are entitled to a fee award for this
wor k because, for exanple, they were able to use one of the
public coments by the Attorney GCeneral of Texas in their

successful opposition to the granting of a wit of certiorari by

the Suprene Court. W are chary about granting requests for
medi a fees. 104 The controversy underlying this case is a
politically and socially divisive one. The district court's

di sal | onance of fees for conbat on the affirmative action issue
in the non-legal nmedia is not an abuse of discretion.

The Plaintiffs object additionally to the district court’s
reduction of their counsels’ hourly rates. For instance,
Theodore O son, a noted appellate litigator in our nation’s

capital and one of the lawers for Plaintiffs Hopwood and

proposed intervenors shown that they have a separate defense of
the affirmative action plan that the State has failed to
assert.”); see also Hopwood Il, 78 F.3d at 960 n.59.

104 See, e.g., Watkins v. Fordice, 7 F.3d 453, 458 (5th Gr.
1993); Associated Builders & Contractors of Louisiana, Inc. V.
Ol eans Parish Sch. Bd., 919 F.2d 374, 380 (5th G r. 1990).




Carvell, had his hourly rate reduced from $450.00 to $225.00.
Al though M. O son advises that his rate was adjudged reasonabl e
by the D.C. Circuit in an unrelated case, the attorneys fees
calculus is a fact-intensive one and its character varies from
case to case. In this case, the district court found that in
the relevant |egal market, which is not the District of Colunbia
but Austin, Texas, high quality appellate representation could
be obtained for a lower rate than that normally charged by M.
a son. Hourly rates are to be conputed according to the
prevailing nmarket rates in the relevant |egal market, not the
rates that “lions at the bar may conmand.”105

In essence, the Plaintiffs’ argunment is that the out-of-
town rates should have been used because the out-of-towners had
speci al conpetence and there was a |ack of available counsel of
that quality |locally. The district court observed, however,
t hat | ocal counsel had “provided conpetent and skilled
representation”106 pefore the Plaintiffs obtained additional non-
| ocal counsel, and ventured the belief that |ocal counsel would
have been “capable of the sane degree of conpetence regarding
the appeal had it been determined he should have renained the
plaintiffs’ primary |awer.”107 Contrary to the Plaintiffs’
counsel’s appreciation of this case, we do not perceive it to

have been extraordinarily difficult. Again, the place of

105 Leroy v. City of Houston, 906 F.2d 1068, 1079 (5th Cir.
1990) (i nternal quotation marks and citation omtted).

106 Hopwood B, 999 F. Supp. at 917.
107 | d.




affirmative action in higher education has been the subject of
| egal discourse for many years. The district court’s decision
to reduce the hourly rates does not constitute an abuse of

di scretion. 108
In sum we find no abuse of discretion by the district
court inits rulings on attorneys’ fees. W therefore affirm
t hose rulings.
L1l
CONCLUSI ON

The district court was correct, and thus free of clear
error, in holding on remand that Texas had borne its burden of
proving by a preponderance of the evidence that the Plaintiffs
woul d have had no reasonable chance of being offered adm ssion

to the Law School in 1992 under a constitutionally valid, race-

blind adm ssions system In affirmng that ruling we avoid the
108 Steven Smith, counsel to plaintiffs Elliott and Rogers,
objects that his submtted rate was not adjusted for delay in
paynent . This contention is wunavailing. The district court
specifically indicated that it had reviewed the hourly rates for
all the attorneys and adjusted them accordingly. In many cases,

when the attorneys submitted current hourly rates in addition to
historical rates, the court used the current rates to conpensate
for delay in paynent. In Smth's case, the submtted rate of

$125.00 was “higher than Smth's normal billing rate and is the
hi ghest rate Smith has ever received in any federal civil rights

litigation he has undertaken.” See Hopwood B, 999 F. Supp. at

918. In light of the district court’s finding that Smth had
limted trial and appellate experience and a limted role in the
case, and that the court found many of the requested rates to be
excessive, we conclude that the lower court did not abuse its

di scretion in not increasing Smth's award for delay in paynent.

W find that the higher rate that he received from the court —
hi gher than any other case he has tried — takes into account

delay in paynent. It is inmportant to keep in mnd that

“attorneys’ fee litigation should not require specific reasoning

by the trial court to justify every facet of its decision[.]”

Bl anchard v. Bergeron, 893 F.2d 87, 91 (5th Cr. 1990).




need to address the district court’s alternative findings of
fact and conclusions of Jlaw regarding conpensable danmages
incurred by the Plaintiffs.

The district court failed to conply with the strictures of
Federal Rule of Civil Procedure 52(a), however, when it failed
to provide findings of fact and conclusions of law to justify
its injunction prohibiting absolutely the use of race as a
factor in the adm ssions process. The district court also
exceeded the limts of the remand under which it was operating
and at the same tine conflicted with the aspect of Bakke that
aut hori zes consideration of race in higher education adm ssions
to eradicate vestiges of previous discrimnation. We therefore
reverse the court’s grant of that injunction and remand for
further proceedings on the injunction issue consistent with this
opi ni on.

As the district court acted within its discretion in all
rulings on attorneys’ fees, we affirm those rulings in al

respects.
AFFI RVED i n part; REVERSED and REMANDED in part.



