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The 2005 Energy Policy Act contained a provision that
gave federal authorities greatly enhanced power over the
construction of electric transmission lines in stares and
counties in which they are unwelcome, Because this
provision is viewed as intrusive, it is a popular targer
for politicians on boch sides of the aisle; the cours have
also shown distaste for it, But the provision was enacted
for a reason: to respond to an increasingly dire inad-
equacy of transmission facilities in the Uniced States.
Thus, as the courts are considering cases im'r:rlving this
new federal power, they should mke care not w con-
strue it so narrowly as to prevent it from accomplishing
its imporiant purpose.
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o inadequare rransmission facilities as a systemic

problem for the religbility of the U5, electricity grid?
Such wransmission inadéquacy has also been singled our ds
an important obstacle w the fuller development of renewable
energy in the United Stares.® A key reason for the firful devel-
opment of electric eransmission has been underinvestment
due to the lack of economic incentives for privare investmens
in rransmission.” One decp, pc:rwcrfui disincentive to private
investment exists in the reluctance of some state public uril-
ity commissions o exercise their permicting authority 1o
allow transmission projects wo go forward *,

The 2005 Energy Policy Ace (EPAct)® containg a provision
designed 1o confront the latrer problem, by allowing the Fed-
eral En:rgy Rl:f__r_uhtury Commission (FERC) o dr_—\ignn:t
Martional Interese Energy Transmission Corridors (NIETCs),
within which the federal government has a strengthened
hand to ensure that state public wility commissions de
not, for parochial reasons, hinder transmission projects chat
would benefit the interstate ratepaying public.

Because of the cxtent o which this provision empowers
federal awthoritics, ar the cxpense of state and local officials,
to dictate intrastate land use, there have been attemprs o
eliminare it® and also o ensure thar it is un.l}r narrowly
constrved, Bur in light of the seriousness of the rrans-
mission inadequacy problem, it is preferable for courrs o
supervise, and if necessary restrain, FERC's applications of
its new authoriey withour irrevocably cabining che discre-

Encrg}' industry and policy experts have long pointed
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