Thomas W Walde and Fair and
Equitable Treatment
By Rachel A Hird*

The fair and equitable standard of treatment in international investment law has
been the focus of recent arbitral awards and commentary. Prafessor Thomas
Wilde offered one of the most expansive interpretations of the content and
scope of the fair and equitable treatment standard in his Separate Opinion in
the Thunderbird arbitration. A review of Walde's opinions on fair and equitable
treatment from his first writings on the subject through to Thunderbird reveals
his increasingly expansive understanding of the standard. This article suggests
that Professor Walde's opinions on fair and equitable treatment coincide with
an increasingly teleological approach to interpreting the fair and equitable
treatment standard in international investment agreements,

Fair and equitable treatment (FET) has become one of the more dynamic
standards of treatment in internatonal investment law. In one of his
published comments, Wialde argued that it had become a popular standard
for tribunals ‘willing to decide in favour of claimants’.! Sornarajah has
suggested that the standard gained popularity with claimants looking to
allege a wrongdoing on the part of a state that falls short of breaching
another standard of protection such as the duty not to expropriate except
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