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The architecture of the Kyoto Protocol gives the private sector a central role
to play. it will most probably continue to occupy an important place in the
post-2012 climate regime. However, one essential aspect for private investors
is often overlooked during the ongoing dimate talks: the protection of low-
carbon investments against regulatory changes by host countries. Investors’
perception that the ‘rules of the game’ governing their investment could
change may make It more difficult and more expensive to attract low-carbon
investments therehy compromising the goal of emission reductions. This article
identifies risks of regulatory changes that are inherent to the reguiations
designed to promote renewable energy sources and energy efficiency; as weill
as to implement the flexible mechanisms of the Kyoto Protocol. It analyses the
extent to which the protection standards of international investment law offer
adequate protection against these changes but also questions if these same
stanidards represent a threat to the implementation of national climate polficies,

The success of international efforts to combat climate change, to a large
extent, depends on stabilising the greenhouse gas emissions of developing
couniries and economies in transition. Indeed, these states are expected
to generate most future growth in €O, because of their rapid economic
development and expansion of energy-intensive ndustries.! The energy
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systems of these couniries are in general very inefficient, and therefore they
present huge opportunities for GO, abatement.® Private foreign invesiments
have an important role to play in realising this potential by providing the
required capital, as well as by transterring energy-efficient technologies and
know-how.*

However, there are important barriers affecting the readiness of foreign
investors fully to commit to these low-carbon investments,! including the
instability of the energy and climate regulations of developing and transition
economies.” Energy and low-carbon investments are highly capital-intensive
and require long pay-back times. Investors in this sector will, therefore,
be highly averse to changes to the ‘rules of the game’ that may affect the
profitability of their investments. They generally internalise their perceptions
of risks of fundamental regulatory changes by adding a risk premium,
which increases the required return on investment” and reduces the flow
of investments.®

The current international climate regime aims to stimulate the transfer
of foreign capital and technologies by creating the possibility for investors
to benefit from additional financial resources {carbon finance) through
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