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INTRODUCTION

A series of court decisions in Germany has held the General Public Licence (GPL)
enforceable, including its prohibition on commercial exploitation of Open Source
Software (OSS). The decisions were decided on the basis of contract rather than copyright
law. The defendants, who in each case had attempted to exploit OSS commercially in
other products, were prohibited from any further use.! But despite initial cries of joy
from the open source community, the decisions’ true impact remains far from clear:
Open source licensing (OSL) models—apart from the merits of rationale to enforce OS5
agreements as a matter of legal policy?—do not easily co-exist with copyright law.
Although open source models utilise copyright protection to protract a binding effect
of licensing agreements, reliance on copyright is at odds with its provisions restricting
the owner’s powers for more overarching public policy concerns, such as consumer
protection and market transparency. Enforcing the GPL is, therefore, not a matter
of declaring it “valid” but of elaborating meaningful distinctions between standard
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