Common Sense, Accommodation and
Sound Policy for the Digital
Music Marketplace

By Bennett Lincoff™*

Table of Contents

INtrOdUCHON.......ceveveeeeveereveeieeeeieveereeree e eneeees O O S 2
A. The Source of the Problem............... RSN pereeareens 3
B. The Source of the Failure ............ccccooiiiiinnnn, 7
C. A Different Approach ........ccococevviiiiiiiiiiininnniniceiiecieee 9

I. The Music Industry’s Efforts to Preserve the Way

Things Were, and Their Consequences...........cccccevvrneeecnieennnen. 11

II. A Newly-Created Right, Specific to the Digital Music
Marketplace, is Needed for Musical Works and

Sound ReCOTAINGS ..ccocvreeueeeeiiiieerieeeeeeeeeicicne s 28
A. Definition and SCOPE .....cccccueeiirviiiiiiiiiiiiiiiiiieeee e 28
B. OWnership.....ccccooriiniiiiiiiii e 30
C. Authority to Grant Non-Exclusive Licenses;

Accounting for Royalties Earned .........c..ccooiiiivinnnnnnnnn. 30
D. Authority to Grant Exclusive Licenses..........cccccovieeiienne. 32
E. Conduct for Which a License Would Be Required;

Parties Who Would Be Liable.............ccccooiinninnnn 32
F. Copyright Infringement Would Not Significantly Impair

the Market for the Digital Transmission Right.................... 36
G. Effect on Other Rights and Other Works.........ccccoevveeninnne. 37
H. Application of the Digital Transmission Right to

Over-the-Air Broadcast Radio Stations, As Well
As to the Web Sites They Operate ..........ooooeveeeeiiirecnnennne. 38
III. The Most Efficient and Effective Way to Administer
the Digital Transmission Right Is Through a Combination

*Mr. Lincoff is an intellectual property law attorney, consultant and writer with
more than twenty years experience in music licensing. He was formerly the Director of
Legal Affairs for New Media at the American Society of Composers, Authors and Pub-
lishers (“ASCAP”). In 1995, he formulated and authored ASCAP’s first license agree-
ment authorizing public performances of copyrighted musical works on the Internet.
Since leaving ASCAP in 1998, Mr. Lincoff has worked with creators, rights owners,
service providers and consumers to maximize the benefit each derives from protected
content. Mr. Lincoff can be reached at BennettLincoff @ gmail.com or through Bennett
Lincoff.com. '



