PROCEED WITH CAUTION: HOW DIGITAL
ARCHIVES HAVE BEEN LEFT IN THE DARK

By Abyssa N. Knutson

Digital preservation practice exists in a legal gray area. Following the
proposed settlement of Google’s Library Project litigation—a pair of class
action copyright infringement lawsuits brought against Google in 2005 by
the Authors Guild, the Association of American Publishers, and several
publishing houses'—the legality of digital archives and libraries remains
unclear. Furthermore, cases such as the short-lived Internet Archive v.
Shell* provide little guidance but highlight many of the dangers digital
archives may encounter.

This Note lays out the principal liabilities to which digital archives are
exposed, including their potential but imperfect defenses, using the recent-
ly settled but non-precedential Internet Archive v. Shell case as an example
of the uncertainty surrounding digital archiving. Digital archives face
many legal barriers, including practically perpetual copyright terms in the
material they include, an uncertain fair use doctriné, a chaotic licensing
scheme, and a proliferation of online contracting that threaten archivists’
efforts to construct comprehensive digital libraries. While scholarly litera-
ture has already explored the application of the fair use defense to archives
such as Google’s Library Project® and to some extent the Internet Arc-
hive,* this Note further explores the fair use defense in light of the Google
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